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ARGUMENT 

I .  PAYROLL DEDUCTION OF UNION DUES HAS 
BEEN CONSIDERED STRICTLY 
CONTRACTUAL FOR ALMOST FIFTY YEARS. 

Payroll deduction of union dues (also known as “checkoff”) is 

“strictly contractual.” That is, the parties to a Collective Bargaining 

Agreement must negotiate a specific contract provision providing for payroll 

deduction of union dues. Such a provision ceases to be enforceable upon the 

expiration of a Collective Bargaining Agreement. This concept is hardly a 

novel one in the field of labor law. Almost fifty years ago, the Board 

considered this issue in Bethlehem Steel Co., 136 NLRB 1500 (1962), enfd. 

in relevant part sub nom. Industrial Union of Marine & Shipbuilding 

Workers v. NLRB, 320 F.2d 615 (3d Cir. 1963), cert. denied, 375 U.S. 984 

(1964). There the union had charged the employer with violating § 8(a)(5) of 

the Act by taking unilateral actions with respect to, among other things, 

union security and checkoff clauses. Id. at 1501. The Board stated that even 

though the company had acted unilaterally with respect to mandatory 

subjects of bargaining (union security and checkoff), there was nonetheless 

no unlawful act. Id. at 1502. 

First, with respect to union security, the Board stated: 
The acquisition and maintenance of union membership cannot 
be made a condition of employment except under a contract 
which conforms to the proviso of Section 8(a)(3). So long as 
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such a contract is in force, the parties may, consistent with its 
union-security provisions, require union membership as a 
condition of employment. However, upon the termination of a 
union-security contract, the union security provisions become 
inoperative and no justification remains for either party to the 
contract thereafter to impose union-security requirements. . . . 
 

Bethlehem Steel, 136 NLRB at 1502. 

 The Board then addressed the related area of dues checkoff, 

emphasizing the contractual nature of such a provision: 

Similar considerations prevail with respect to [the employer’s] 
refusal to continue to checkoff dues at the end of the contracts. 
The checkoff provisions in [employer’s] contracts with the 
union implemented the union-security provisions. The union’s 
right to such checkoffs in its favor, like its right to the 
imposition of union security, was created by the contracts 
and became a contractual right which continued to exist so 
long as the contracts remained in force. 

 
Bethlehem Steel, 136 NLRB at 1502. (emphasis added). Thus as far back as 

1962 the Board recognized that checkoff was a creature uniquely derived 

from a contract, and without any contractual provision to support it, a union 

is precluded from enforcing a union dues checkoff provision. 

 On appeal, the Court of Appeals agreed with the Board on this point: 

The right to require union membership as a condition of 
employment is dependent upon a contract which meets the 
standards prescribed in § 8(a)(3). The checkoff is merely a 
means of implementing union security. Since there was no 
contract in existence when the company discontinued these 
practices, its action was in conformity with law. 
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Industrial Union of Marine & Shipbuilding Workers v. NLRB, 320 F.2d 615, 

619 (3d Cir. 1963), cert. denied, 375 U.S. 984 (1964). This is settled law. 

The Board’s position on the issue has been remarkably consistent throughout 

the years. Facing the issue again, the Board noted the unique characteristics 

of union security type provisions: 

Although most terms and conditions of employment continue 
during the hiatus period after the expiration of a collective 
bargaining agreement, a union security clause does not 
survive. . .  
 

Trico Products Corp., 238 NLRB 1306, 1308 (1978). (emphasis added). 

This reasoning again was present in Peerless Roofing Co., Ltd., 247 

NLRB 500, 505 (1980) enfd., 841 F.2d 734 (9th Cir. 1981). There the Board 

held that, notwithstanding the fact that union security and checkoff are 

mandatory subjects of bargaining, and that the employer acted unilaterally 

with respect to them, there was nothing unlawful in the discontinuance of 

checkoff. The Board reasoned that the union’s right to checkoff in its favor, 

like its right to the imposition of a union security provision, was created by 

contract and was only existent for so long as the contractual provision gave 

it life. 

 Shortly after the Peerless opinion, the Board again took the 

opportunity to reiterate the special characteristic that dues checkoff 

provisions hold—the requirement and necessity of a contractual provision. 
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Ortiz Funeral Home, 250 NLRB 730 (1980), enfd. 651 F.2d 136 (2nd Cir. 

1981), cert. denied, 455 U.S. 946 (1982). The Board held that while the 

employer violated § 8(a)(5) of the Act by failing to continue to maintain the 

wages, hours, terms and conditions of employment established pursuant to 

contract, there was no violation in failing to maintain checkoff absent a 

contractual provision: 

Although the provisions of a collective bargaining agreement 
do not survive beyond its expiration, it is well established that 
after the expiration of such an agreement an employer may not 
unilaterally change the terms and conditions of employment 
established pursuant to that agreement until a new contract is 
negotiated or the parties reach an impasse in bargaining. This, 
off course, does not apply to a union’s right to dues 
checkoff, which is extinguished on expiration of the 
collective bargaining agreement creating that right. 

 
Id. at 731 n. 6. (emphasis added).Thus, the special distinction that a checkoff 

provision enjoys was recognized again. Without an unexpired contract 

containing a checkoff provision as the basis for checkoff, no checkoff can 

exist. 

 Two years later, the Board maintained its consistent position that dues 

checkoff provisions simply get treated differently than most other mandatory 

subjects of collective bargaining. Robbins Door & Sash Co., 260 NLRB 659 

(1982). There the Board held that after the expiration of a collective 

bargaining agreement, there was nothing unlawful about stopping dues 
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checkoff. In that case, the previous contract—which included a dues 

checkoff provision—had expired. Citing many of the cases discussed above, 

the Board held that under such circumstances: 

It is well settled that an employer’s duty to check off union 
dues is extinguished upon the expiration of the collective-
bargaining agreement which created that duty. 
 

Id. (emphasis added), 260 NLRB at 659. Again, the reason for allowing the 

employer to cease its participation in dues checkoff was the lack of existence 

of a current contract. 

 In Southwestern Steel & Supply, Inc. v. NLRB, 806 F.2d 1111 (D.C. 

Cir. 1986), an employer attempted to expand the subjects that would be 

considered “strictly contractual.” The company argued for the proposition 

that a hiring-hall provision should belong, as the court put it, in “the narrow 

class of exceptional mandatory subjects—so far limited only to union-shop, 

dues checkoff, and (to a limited degree) no strike provisions” that rely on the 

existence of a current collective bargaining agreement for their existence and 

enforceability. Id. at 1113. 

 The court declined to extend this analysis to the hiring hall provision, 

but reinforced its application to dues checkoff: 

Contrary to the Company’s assertion, the existing exceptions 
are not rooted in such rule-swallowing logic. The well 
established exceptions for union-shop and dues-checkoff 
provisions are rooted in § 302(c)(4), which are understood to 
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prohibit such practices unless they are codified in an 
existing collective-bargaining agreement. 

 
Id., 806 F.2d at 1114 (emphasis added) (citing Bethlehem Steel Co., 136 

NLRB 1500 (1962), and Hudson Chemical Co., 258 NLRB 152, 157 (1981). 

 In Hilton’s Environmental, Inc., 320 NLRB 437 (1995), the issue 

faced by the Board involved the rights and duties of a successor employer 

with respect to making unilateral changes. In a portion of the ALJ’s 

discussion that the Board did not disturb, the ALJ summarized concisely the 

existing law on provisions that do and do not require a current and valid 

contract term to remain valid: 

The seminal case on this point is NLRB v. Katz, 369 U.S. 736, 
82 S.Ct. 1107, 8 L.Ed. 2d 230 (1962). In Katz, an employer was 
held to have violated its duty to bargain in good faith under 
Section 8 (a)(5) of the Act by unilaterally changing an existing 
term or condition of employment, without first bargaining with 
the union in good faith to impasse. The Katz doctrine includes 
situations where a collective-bargaining agreement has expired 
and negotiations for a new agreement have not yet produced 
one. . . There are exceptions to the Katz rule. Terms and 
conditions of employment which are so rooted in a contract 
that they cannot exist outside the framework of an existing 
agreement do not survive the expiration of a contract. Such 
terms include union-security clauses, checkoff, no-strike 
provisions, and the arbitration of post-expiration disputes. . .  
 

Id. (emphasis added) at 453. 
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The well-settled nature of this principle, both at the Board level and 

the United States Court of Appeals level, must not be ignored.1 Cases have 

continued to reinforce its continued vitality. See Teamsters Local 70 (Sea-

Land of California), 197 NLRB 125, 128 (1972), enfd. per curiam 490 F.2d 

87 (9th Cir. 1973); Peerless Roofing Co., 247 NLRB 500, 505 (1980), enfd. 

641 F.2d 734 (9th Cir. 1981); Ortiz Funeral Home, 250 NLRB 730, 731 fn. 6 

(1980), enfd. on other grounds 651 F.2d 136 (2d Cir. 1981), cert. denied 455 

U.S. 946 (1982); Robbins Door & Sash Co., 260 NLRB 659, 659 (1982);  

Petroleum Maintenance Co., 290 NLRB 462, 463 fn. 4 (1988); R.E.C. 

Corp., 296 NLRB 1293, 1293 (1989); Xidex Corp., 297 NLRB 110, 118 

(1989), enfd. 924 F.2d 245, 254-255 (D.C. Cir. 1991); AMBAC, 299 NLRB 

505, 507 fn. 8 (1990); U.S. Can Co., 305 NLRB 1127 (1992), enfd. 984 F.2d 

864, 869 (7th Cir. 1993); J.R. Simplot Co., 311 NLRB 572, 572 (1993), enfd. 

mem. 33 F.3d 58 (1994), cert. denied, 513 U.S. 1147 (1995); Sonya 

Trucking, Inc., 312 NLRB 1159. 1160 (1993); Katz’s Deli, 316 NLRB 318, 

                                                
1 Even the NLRB General Counsel has relied on Bethlehem Steel in Advice 
Memos when determining that Unfair Labor Practice Charges should be 
dismissed. See Guerra Nut Shelling Co., Case 32-CA-17946-1, 2000 WL 
1741920, at Slip Op. 1 (N.L.R.B.G.C., April 11, 2000); and Pacific Theaters 
Cal Bowl Center, Case 21-CA-37873, 2008 WL 833951, Slip Op. at 3 
(N.L.R.B.G.C., February 27, 2008; Sinclair Broadcasting Group d/b/a 
WGME-TV 13, Cases 1-CA-45971 and 1-CA-45995, 2010 WL 4685893, 
Slip Op. at 5 (N.L.R.B.G.C. August 31, 2010).  
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334 fn. 23 (1995), enfd. on other grounds 80 F.3d 755 (2d Cir. 1996); 

Sullivan Bros. Printers, 317 NLRB 561, 566 fn. 15 (1995), enfd. 99 F.3d 

1217, 1231 (1st Cir. 1996); Spentonbush/Red Star Cos., 319 NLRB 988, 990 

(1995), enfd. denied on other grounds 106 F.3d 484 (2nd Cir. 1997); 87-10 

51st Ave. Ownership Corp., 320 NLRB 993 (1996); Talaco Communications, 

Inc., 321 NLRB 762, 763 (1996); Able Aluminum Co., 321 NLRB 1071, 

1072 (1996); Valley Stream Aluminum, Inc., 321 NLRB 1076, 1077 (1996); 

Wilkes Tel. Membership Corp., 331 NLRB 823, 823 (2000); Frito-Lay, Inc., 

333 NLRB 1296, 1296 fn. 1 (2001), vacated by 51 Fed.Appx. 482, 2002 WL 

31318765 (5th Cir. 2002); The West Co., 333 NLRB 1314, 1315 fn. 6 (2001); 

Miller Waste Mills, Inc., 334 NLRB 466, 466 (2001); Public Service Co. of 

Ok (PSO), 334 NLRB 487, 487 fn. 2 (2001); Beverly Health and Rehab. 

Svcs., Inc., 335 NLRB 635, 635 fn. 4 (2001); Quality House of Graphics, 

Inc., 336 NLRB 497, 497 fn. 3 (2001); The Concrete Co., 336 NLRB 1311, 

1317 (2001); Hacienda Resort Hotel and Casino (Hacienda I), 331 NLRB 

665 (2001) (Hacienda I), vacated by 309 F.3d 578 (9th Cir. 2002); on 

remand, 351 NLRB 504 (2007) (Hacienda II), vacated by 540 F.3d 1072 (9th 

Cir. 2008); on remand, 355 NLRB No. 154 (2010) (Hacienda III), vacated 

by 657 F.3d. 865 (9th Cir. 2011). 
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Various court decisions have specifically endorsed the proposition 

that an employer’s obligation to check off dues terminates at contract 

expiration. See, e.g., Industrial Union of Marine & Shipbuilding Workers, 

320 F.2d at 619; Southwestern Steel, 806 F.2d at 1114; Xidex v. NLRB, 924 

F.2d at 254-255; Sullivan Bros. Printers, Inc. v. NLRB, 99 F.3d at 1231 (1st 

Cir. 1996); Local Union No. 1, Bakery, Confectionery, Tobacco Workers 

and Grain Millers Intern. Union, AFL CIO, CLC v. Mel-O-Cream Donuts 

Int’l, Inc., 318 F.Supp.2d 711, 718 (C.D.Il. 2004). This well-established 

holding has also been recognized by the Supreme Court in Litton Business 

Systems v. NLRB, 501 U.S. 190, 198-199, 111 S.Ct. 2215, 115 L.Ed. 2d 177 

(1991). 

There is good reason that there is nearly fifty years of consistent case 

law recognizing union dues checkoff as strictly contractual and no longer 

enforceable after the expiration of a Collective Bargaining Agreement. The 

reason is not because the Board has the authority to treat or not treat union 

dues checkoff as strictly contractual. The reasons is that Section 8(a)(3) and 

Section 302(c)(4), read to together, limit an employer’s obligation under a 

union dues checkoff clause to the terms of a valid, existing, unexpired 

Collective Bargaining Agreement. Both the Board and the courts have 

recognized the strictly contractual nature of union dues checkoff and that 
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such a provision is inextricably tied to the contract itself. McClatchy 

Newspapers, Inc., 131 F.3d 1026, 1030 (D.C. Cir. 1997); U.S. Can Co. v. 

NLRB, 984 F.2d 864, 869-870 (7th Cir. 1993) (“Checkoff of dues and other 

payments from the employer to the union, like the enforcement of the union 

security clause, depend on the existence of a real agreement with the 

union.”); Xidex Corp., 924 F.2d at 254-255. 

For the Board to reverse nearly fifty years of consistent precedent 

would be tantamount to usurping the role of Congress and, via executive 

fiat, legislating a change in the National Labor Relations Act. This the Board 

does not have authority to do. 

For the Board to reverse nearly fifty years of consistent precedent will 

also hurt the agency’s credibility. Such an abrupt about-face is unlikely to 

receive great deference at the U.S. Court of Appeals level. Franklin v. 

Kellogg Co., 619 F.3d 604, 614 (6th Cir. 2010) (“An agency interpretation of 

a relevant provision which conflicts with the agency’s earlier interpretation 

is entitled to considerably less deference than a consistently-held agency 

view.”); See also Salazar v. Butterball, LLC, 644 F.3d 1130 (10th Cir. 2011). 
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II.  THE PRECEDENT ESTABLISHED BY 
BETHLEHEM STEEL IS NEARLY FIFTY 
YEARS OLD AND SHOULD CONTINUE TO BE 
RESPECTED TO PROMOTE STABILITY IN 
THE COLLECTIVE BARGAINING ARENA. 

A. A FIFTY-YEAR-OLD PRECEDENT SHOULD BE ALLOWED 
TO STAND. 

 
The Bethlehem Steel precedent has clearly come to stand for the 

general rule that an employer’s dues/checkoff obligation terminates at 

contract expiration. As previously noted, this well-established precedent has 

been cited and relied upon in numerous Board and Court decisions. 

The Bethlehem Steel precedent has remained intact as administrations 

in Washington have changed and as the composition of the NLRB has 

changed in both Republican and Democratic administrations. There is just 

no good reason to disturb this well-established principle.  

The basic legal principle of stare decisis commands that the Board 

have respect for its long-standing earlier decisions and the principles of law 

they communicate. See Leegin Creative Leather Products, Inc. v. PSKS, 

Inc., 551 U.S. 877, 899 127 S.Ct. 2705, 168 L.Ed. 2d 623 (2007) (“For the 

decision . . . is almost a century old. So there’s an argument for its retention 

on the basis of stare decisis alone . . . Concerns about maintaining settled 

law are strong when the question is one of statutory interpretation”); Randall 

v. Sorrell, 548 U.S. 230, 243-244, 126 S.Ct. 2479, 165 L.Ed. 2d 482 (2006) 
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(“Stare decisis thereby avoids the instability and unfairness that accompany 

disruption of settled legal expectations. For this reason, the rule of law 

demands that adhering to our prior case law be the norm. Departure from 

precedent is exceptional, and requires “special justification” . . . This is 

especially true where, as here, the principle has become settled through 

iteration and reiteration over a long period of time.”); IBP, Inc. v. Alvarez, 

546 U.S. 21, 32, 126 S.Ct. 514, 163 L.Ed. 2d 288 (2005) (“Considerations of 

stare decisis are particularly forceful in the area of statutory construction, 

especially when a unanimous interpretation of this statute has been accepted 

as settled law for several decades.”); Neal v. U.S., 516 U.S. 284, 295, 116 

S.Ct. 763, 133 L.Ed. 2d 709 (1996) (Our reluctance to overturn precedent 

derives in part from institution concerns about the relationship of the 

Judiciary to Congress. One reason we give great weight to stare decisis in 

the area of statutory construction is that “Congress is free to change this 

Court’s interpretation of this legislation.”); Exxon Valdez v. Exxon Mobil, 

568 F.3d 1077 (9th Cir. 2009) (“But our legal system has no sunset provision 

for precedents. We use decades’ old and centuries’ old precedent to achieve 

consistency over time.”). 

Many more cases could be cited for this principle of stare decisis. The 

bottom line is this: The bright line of Bethlehem Steel has been the law for 
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almost fifty years; it is both well-settled, and well-understood by 

management and labor, alike. As the cases cited above demonstrate, the 

argument to continue to recognize Bethlehem Steel is compelling because 

this nearly fifty-year-old precedent is a question of statutory interpretation. If 

it is to be changed, that is the province of Congress—not the NLRB. 

B. CESSATION OF UNION DUES CHECKOFF UPON 
CONTRACT EXPIRATION IS A DECADES-OLD 
RECOGNIZED ECONOMIC WEAPON OF EMPLOYERS. 

 
Union dues checkoff is a means by which the employer provides 

economic assistance to a union by deducting union dues from the paychecks 

of employees and forwarding the money to the union.2 When parties are 

engaged in collective bargaining for a new contract to succeed one that has 

expired, both parties should be free to use economic weapons to pressure the 

other party to agree to their respective bargaining positions. Just like a strike 

or lockout, cessation of union dues checkoff places economic pressure on 

the other party to come to agreement. See Hacienda Resort Hotel and 

Casino (II), 351 NLRB 504 (2007) (In his concurring opinion, NLRB 

Chairman Battista stated: “In my view, since, as discussed above, a union is 

released from a no-strike pledge following contract expiration, and an 

                                                
2 Section 8(a)(2) of the Act prohibits an employer from providing financial 
support to a labor organization. Payroll deduction of union dues is an 
exception to this prohibition. 
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employer is released from a no-lockout pledge, it would be anomalous to 

hold that an employer remains bound . . . to refrain from using what is 

literally an economic weapon at its disposal—the elimination of dues 

checkoff.”). 

The actions of the Acting General Counsel in this case are nothing 

more than an attempt to disturb the balance of power between employers and 

unions in the collective bargaining process. See Hacienda Resort and Casino 

Hotel and Casino (III), 355 NLRB No. 154 (2010) (“Further, like strikes and 

lock-outs, an employer’s ability to cease dues checkoff on contract 

expiration has become a recognized economic weapon in the context of 

bargaining for a successor agreement.”). Congress intended for the stronger 

party in collective bargaining to prevail. It is not the role of the NLRB to tip 

the balance of power in favor of one party or the other by eliminating one of 

their economic weapons. See H.K. Porter Co. v. NLRB, 397 U.S. 99, 107-

109, 90 S.Ct. 821, 25 L.Ed. 2d 146 (1970) (“But the Act as presently drawn 

does not contemplate that unions will always be secure and able to achieve 

agreement even when their economic position is weak, or that strikes and 

lock-outs will never result from a bargaining impasse. It cannot be said that 

the Act forbids an employer or a union to rely ultimately on its economic 

strength to try to secure what it cannot obtain through bargaining.”); NLRB 
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v. Insurance Agents Int’l Union, 361 U.S. 477, 488-490, 80 S.Ct. 419, 4 

L.Ed. 2d 454 (1960) (One writer recognizes this by describing economic 

force as a prime motivating power for agreements in collective bargaining. 

Doubtless one factor influences the other; there may be less need to apply 

economic pressure if the areas of controversy have been defined through 

discussion; and at the same time, negotiation positions are apt to be weak or 

strong in accordance with the degree of economic power the parties 

possess.); Golden State Transit Corp. v. City of Los Angeles, 475 U.S. 608-

614, 106 S.Ct. 1395, 89 L.Ed. 2d 616 (1986) (“Although the labor and 

management relationship is structured by the NLRA, certain areas 

intentionally have been left to be controlled by the free play of economic 

forces.”); American Shipbuilding Co. v. NLRB, 380 U.S. 300, 85 S.Ct. 955, 

13 L.Ed.2d 855 (1965) (The Act also contemplated a resort to economic 

weapons should more peaceful measures not avail. [The Act] does not give 

the Board a general authority to assess the relative economic power of the 

adversaries in the bargaining process and to deny weapons to one party or 

the other because of an assessment of that party’s bargaining power.); Daily 

News of Los Angeles v. NLRB, 979 F.2d 1571 (D.C. Cir. 1992) (“Two 

leading decisions of the Supreme Court have emphatically denied the Board 

the power, under the guise of enforcing the duty to bargain in good faith, to 
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regulate what economic weapons a party [to the bargaining] might summon 

to its aid . . . There, the Court treated the Board’s effort to draw some 

distinction between proper and abusive economic weapons as an 

impermissible entry of the Board into the substantive aspects of the 

bargaining process.”) 

 Just as employers do not look forward to the loss of revenue that 

might be caused by a strike, unions do not look forward to the loss of 

revenue caused by cessation of union dues checkoff. The use or potential use 

of these economic weapons motivates the parties to reach new collective 

bargaining agreements. 
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C. TO OVERRULE BETHLEHEM STEEL UNDER TODAY’S 
CIRCUMSTANCES WILL BE VIEWED AS A POLITICAL 
ACT FURTHER DAMAGING THE REPUTATION OF THE 
NATIONAL LABOR RELATIONS BOARD. 

 
 For decades it has been the Board’s unwavering practice not to 

overrule precedent without the affirmative votes of three Board members, 

regardless of the total number of sitting members. Ironically, that practice 

was recently affirmed in Hacienda III, a case following the Bethlehem Steel 

rule concerning discontinuation of union dues checkoff after contract 

expiration. In a February 25, 2011 letter from former NLRB Chairman 

Liebman to the Honorable Phil Roe, Chairman Liebman also reaffirmed the 

Board’s practice not to overrule precedent without the affirmative votes of 

three Board members. See February 25, 2011 letter from former NLRB 

Chairman Liebman to the Honorable Phil Roe, Chairman, House 

Subcommittee on Health, Education, Labor, and Pensions. Attached as 

Exhibit 1. 

 As this brief is written, the NLRB is composed of members Becker3, 

Hayes, and Chairman Pearce. Clearly, Member Hayes in Hacienda III favors 

continuation of the Bethlehem Steel rule. To overturn nearly fifty years of 

precedent with a 2–1 decision as 2011 comes to a close, abandoning the 

                                                
3 Member Becker is a recess appointee whose term is set to expire on or 
about December 31, 2011. 
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Board’s practice of requiring the affirmative votes of three Board members, 

would be a Board decision showing disrespect for the principle of stare 

decisis in a politically charged environment; it would be a decision 

disruptive of a collective bargaining principle of nearly fifty years’ duration. 

See November 18, 2011 letter from NLRB Member Brian E. Hayes to the 

Honorable John Kline, Chairman. (Attached as Exhibit 2). 
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